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STATE OF NORTH CAROLINA IN THE GENERAL COURT OF JUSTICE 

WAKE COUNTY     SUPERIOR COURT DIVISION 

        09 CRS 19207 

 

 

STATE OF NORTH CAROLINA  ) 

       ) 

  v.     ) FINDINGS OF FACT, 

       ) CONCLUSIONS OF LAW 

JASON LYNN YOUNG,    ) AND ORDER 

   Defendant   ) 

 

 THIS MATTER comes before the undersigned upon defendant’s Amended 

Motion for Appropriate Relief.  Upon consideration of all matters of record, the 

Court now enters the following findings of fact and conclusions of law. 

 

Procedural History 

 

On December 14, 2009, the Wake County Grand Jury returned a bill of 

indictment charging defendant with murdering his wife, Michelle Fisher Young. 

The charge against defendant came on for trial before the trial court and a jury at 

the May 31, 2011 criminal session of the Superior Court, Wake County. On June 27, 

2011, the trial court declared a mistrial after the jury announced that it could not 

reach a unanimous verdict. 

The charge against defendant came on for trial a second time at the January 

17, 2012 session of the Superior Court, Wake County, before the trial court and a 

jury. On March 5, 2012, the jury returned a verdict convicting defendant of first-

degree murder. Based upon the jury's verdict, the trial court entered a judgment 
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sentencing defendant to a term of life imprisonment without parole. Defendant 

noted an appeal to the Court of Appeals from the trial court's judgment. 

Before the Court of Appeals, defendant argued that the trial court had 

committed prejudicial error by (1) allowing the admission of evidence concerning a 

complaint that had been filed and default judgments that had been entered in a 

wrongful death and declaratory judgment action that had been brought against him 

by Linda Fisher as executrix of Ms. Young's estate and (2) a complaint that had 

been filed in an action in which Linda Fisher and Meredith Fisher sought to obtain 

custody of the minor daughter  of Jason and Michelle Young from defendant. State 

v. Young, 756 S.E.2d 768, 778 (2014).  

While awaiting the decision of the Court of Appeals, defendant filed a motion 

for appropriate relief before that court on July 29, 2013.    In his motion, defendant 

alleged he received ineffective assistance of counsel because, in sum, his attorneys 

had failed to properly object at trial to the admission of the aforementioned 

wrongful death complaint and child custody action and other evidence relating 

thereto.  

On April 1, 2014, the Court of Appeals filed an opinion holding that the trial 

court had committed prejudicial error by admitting evidence concerning the 

complaint and default judgments in the civil wrongful death action and 

the complaint in the child custody case on the grounds that the admission of the 

challenged evidence violated N.C.G.S. § 1-149, and N.C.G.S. § 8C-1, Rule 403. 756 
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S.E.2d at 782-84.  Because the court ordered a new trial, it did not consider 

defendant’s motion for appropriate relief. 

Upon discretionary review, the North Carolina Supreme Court reversed the 

decision of the Court of Appeals and remanded the case to the Court of Appeals for 

consideration of defendant's remaining challenges to the trial court's judgment. 

State v. Young, 368 N.C. 188 (2015) 

Following remand, the Court of Appeals found that defendant’s pending 

motion for appropriate relief could not be determined on the basis of the materials 

before the court, and that it was necessary to remand the motion to the trial court 

for the taking of evidence or conducting other proceedings relating to the motion.  

The Court of Appeals further ordered that the trial court, following the taking of 

evidence, was to issue an order with findings of fact and conclusions of law.   The 

appeal before the Court of Appeals was held in abeyance pending the disposition of 

the motion for appropriate relief by the trial court. 

Defendant amended his motion for appropriate relief on May 12, 2017.  An 

evidentiary hearing was conducted before the trial court on June 15, 2017 with 

defendant present and represented by counsel. 

 

Findings of Fact 

a. Pretrial Procedures and Preparation of Counsel for Trial 

1. After being indicted for the first degree murder of his wife, defendant 

stood trial in Wake County, the Honorable Donald W. Stephens presiding. 



4 

 

His first trial ended in a mistrial on June 27, 2011, after the jury declared 

it was unable to reach a unanimous verdict.  According to a note sent by 

the jury foreperson to the trial judge, the jury was deadlocked at 8 votes 

for not guilty, 4 votes for guilty. 

2. In the first trial, defendant testified on his own behalf.   His testimony at 

trial was the first statement that defendant had given to anyone, publicly, 

about his acts on the night his wife was murdered.  Defendant testified 

that on November 3, 2006, when Michelle Young was killed, he was at a 

hotel in Virginia the entire time but there was no record of it after 

midnight because he used his key card only once, when he checked in 

around 11 p.m.   He said that although he left the hotel building twice, 

first to get something from his car and then to go outside and smoke a 

cigar, each time he did so he left his room door unlocked and the hotel’s 

side-exit door jammed open with sticks broken off a nearby bush; and that 

this is why the hotel’s key-card system had no record of him going in and 

out at this time even though he was at the hotel.  Of note for the purposes 

of this post-trial proceeding, he also testified that the reason he gave up 

custody of his daughter was because he did not have enough money to 

fight the legal battle and that he did not want to be deposed or subjected 

to psychological examinations.     
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3.  A second trial was scheduled for January 2012.  At the conclusion of that 

trial, defendant was found guilty of first degree murder by a unanimous 

jury verdict.  Defendant did not testify in his second trial. 

4. As preparations for the second trial were underway, on October 11, 2011, 

the State served defendant with a discovery disclosure giving notice of 

certain additional materials relevant to a 2008 civil wrongful death action 

that had been commenced by the Estate of Michelle Young against 

defendant.   In that civil action, the Estate sought to (1) have defendant 

declared to be a “slayer” under North Carolina’s “slayer statute” (N.C. 

Gen. Stat. 31A-3(3)(d)) so as to be barred from recovery of insurance 

proceeds on the life of Michelle Young or sharing in her estate and, (2) 

obtain a judgment for compensatory and punitive damages from 

defendant for the wrongful death of Michelle Young.  Defendant, although 

properly served with the civil action, did not answer or otherwise appear 

to defend against the claims.  Default judgment declaring defendant to be 

the “slayer” of Michelle Young was entered by the Honorable Donald W. 

Stephens on December 5, 2008, and a default judgment awarding over $15 

million in compensatory and punitive damages was entered on March 18, 

2009 by the Honorable W. Osmond Smith.  

5. Defendant surmised, from the discovery disclosure and documents 

attached thereto, that the State intended to introduce evidence at the 

second trial relating this 2008 civil action.  
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6. Defendant then filed a motion requesting disclosure of all attorney files 

from the 2008 civil action. 

7. On December 16, 2011, a hearing on defendant’s motion for disclosure was 

held before the Honorable Donald W. Stephens.    During that hearing, 

the following colloquy occurred: 

[The Court:]  The investigation was ongoing, and the 

defendant had not been charged with a crime, and the 

wrongful death claim, if there was to be one, would have 

expired within days if it had not been filed. 

 As I also recall from conversation in chambers, the 

defendant elected not to – having been served, elected not to 

file answer or otherwise contest the civil accusation, and 

ultimately judgment was entered against him by default. 

 Judge Smith would have, by default, under the Rules of 

Civil Procedure, declared deemed to be true all the 

accusations of the civil claim, found them to exist as a matter 

of fact and as a matter of law, and then there would have 

been inquiry as to whether an award of damages, as by law 

required.  None of that came up in the criminal case initially. 

And no witness was asked about it, and the defendant was 

not asked about it on cross-examination when he testified. 

 There’s nothing that would preclude an inquiry about that 

matter if either side deemed it relevant and the Court deemed 

it relevant in this upcoming trial.  Does the State intend to 

offer any evidence with regard to the filing of that action and 

the defendant’s conduct in reference thereto? 

 [Mr. Cummings:]   Yes, sir. 

 [The Court:]  Okay. 

 [Mr. Cummings:] We intend to offer all the documents 

that are public record and a witness to explain those 

documents. 

 

8. After the December 16, 2011 hearing, defendant’s counsel was 

aware that the State intended to introduce the entire civil court file, 

and further, that Judge Stephens believed that, if relevant, it might 

be admissible. 
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9. Defendant was further aware that the public file that the State 

intended to introduce at trial contained, among other items:  

a. The declaratory judgment entered by the Honorable Donald 

W. Stephens on December 5, 2008 finding, pursuant to the 

“Slayer Statute” (G.S. 31A-11), that “Jason Lynn Young 

willfully and unlawfully killed Michelle Marie Fisher Young 

within the meaning of General Statute 31A-3(3)d” and that 

“the Defendant, Jason Lynn Young, is barred from collecting 

the proceeds of any insurance on the life of Michelle . . . .” 

b. The investigation notes of Wake County Sheriff’s 

Department Investigator R.C. Spivey, III, which contained  

detailed probable cause affidavits from search warrants 

issued during the investigation of the homicide;  

c. The report of autopsy examination of Michelle Young; 

d. The civil default judgment entered against defendant by the 

Honorable W. Osmond Smith on March 18, 2009 awarding 

the Estate of Michelle Young $3,893,276.10 compensatory 

damages and $11,679,828.30 punitive damages for a total 

award in excess of $15,000,000.  

10. Defendant was also on notice that the State, in the second trial, 

intended to seek to introduce a complaint filed on December 17, 
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2008 against defendant by Michelle Young’s mother and sister for 

child custody of Jason and Michelle’s minor daughter. 

11. In the custody complaint, it was alleged that “[i]n the early morning 

hours of November 3, 2006, the Defendant brutally murdered 

Michelle Marie Fisher Young . . . at their residence.  Michelle was 

pregnant with Defendant’s son at the time of her murder.  Upon 

information and belief, [the minor daughter] was in the residence at 

the time the Defendant murdered her mother.”  The complaint 

further detailed the lengths that defendant had gone to limit 

contact between his daughter and his mother-in-law and sister-in-

law. Finally, the complaint recited that just days earlier, a court 

had entered judgment against defendant under the slayer statute 

declaring him to have “willfully and unlawfully killed” Michelle. 

12. Upon becoming aware of the State’s intention to seek to introduce 

evidence pertaining to the civil wrongful death action and the child 

custody complaint, counsel for defendant formed the opinion that 

this information, if admitted, would be damaging or prejudicial to 

defendant’s case.  Counsel for defendant had “extensive” 

discussions among themselves about this evidence, its 

admissibility, and how best to mitigate its impact if admitted. 

13. Defendant’s co-counsel, Bryan Collins and Mike Klinkosum, 

determined among themselves that, with respect to the civil 
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wrongful death action, Mr. Collins was to argue against the 

admission of the potentially damaging evidence, and that if it was 

admitted, Mr. Klinkosum was to minimize the damage from it 

through cross-examination. 

14. Mr. Collins, at the time of defendant’s second trial, was one of the 

State’s most highly-qualified criminal defense trial lawyers.   After 

being licensed in 1985, he spent 20 years in private practice doing 

mostly criminal defense work.  He was appointed to the Capital 

Defender’s list in 1999.  In 2005, Mr. Collins was named as Wake 

County’s Chief Public Defender.  In January 2013, Mr. Collins 

became a Superior Court Judge.  During his years in practice, he 

handled between 20 to 30 first degree homicide cases, picked seven 

juries in capital cases, and tried to verdict approximately five or six 

non-capital homicides.  He was certified as a criminal defense 

specialist by the N.C. State Bar since 2006.  Mr. Collins served on 

the faculty of the N.C. Public Defender Trial School, where he 

taught trial skills to young lawyers. 

15. Co-counsel Mike Klinkosum, at the time of the second trial, was 

equally well-qualified.   For nearly 15 years prior to this trial, Mr. 

Klinkosum practiced exclusively as a criminal defense trial lawyer.   

He was also certified as a specialist in state criminal law by the 

N.C. State Bar, and a specialist in criminal trial advocacy by the 
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National Board of Trial Advocacy.  He spent several years prior to 

entering private practice as an Assistant Public Defender and then 

as an Assistant Capital Defender.  He has participated as lead 

counsel in the successful exoneration proceedings of an individual 

before the N.C. Innocence Commission.   He is author of Klinkosum 

on Criminal Defense Motions, published by Lexis and has taught 

Criminal Procedure Litigation Skills as an adjunct professor at 

UNC School of Law.  

16. Mr. Collins, being tasked with the assignment of seeking to block 

the admission in the second trial of the contents of the civil 

wrongful death file and the child custody complaint, described his 

efforts as follows:  

I don’t know if I did any legal research per se.  I know I 

thought about it a lot. If I did anything, it would have 

been combing through the Rules of Evidence.  Other 

than that, no.  I didn’t look for cases or statutes or 

anything like that.  I tried to come up with an 

argument that the prejudicial effect of this evidence 

substantially outweighed its probative value because 

that is all I could think of. 

 

17. Neither Mr. Klinkosum, to the best of Mr. Collins’ knowledge,1 nor any 

other member of the defense legal team,2 conducted any other legal 

                                                           
1 Mr. Klinkosum has suffered health problems that have affected his memory and he was not available to testify in 

this evidentiary hearing. 
2 Defendant’s legal team included a third attorney, Caroline Elliot, an attorney licensed in 2008 and employed since 

then by the Wake County Public Defender’s Office.  Ms. Elliot’s role was support during the trial preparation and 

trial, which consisted primarily of organizing and digesting the extensive discovery provided by the State.  
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research into the admissibility of the contents of the civil wrongful death 

file or the child custody complaint. 

18. Mr. Collins’ focus on the prejudicial effect of the evidence outweighing the 

probative value, namely a Rule 403 analysis, was prompted by Judge 

Stephens’ comments at the December 16, 2011 hearing.    Mr. Collins 

believed, after that hearing, that Judge Stephens was of the opinion that 

the wrongful death civil action was “relevant for some purpose.”  When 

asked:  “And the result of that hearing was that Judge Stephens said I 

believe this to be relevant for some purposes?”, Mr. Collins responded: 

“Yes.”   Thereafter, Mr. Collins testified as follows: 

[Mr. Cummings:] Okay.  So when a Judge says, I believe it to be 

relevant for some purposes subject to you all – subject to the parties’ 

objections, immediately you think 403 because that is the objection to 

relevance? 

[Mr. Collins:] Yes.  Some people would quibble about that and say 

402 is relevance, but as far as I am concerned, it’s all lumped in 

together under 403, yes. 

 

19. The Court finds, based upon a careful examination of the evidence of 

record, that following the December 16, 2011 hearing, part of which was 

in chambers, and part of which was of record, that Mr. Collins and Mr. 

Klinkosum had formed an opinion that Judge Stephens was likely to allow 

the admission in trial of the civil wrongful death file contents, and that a 
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similar analysis by Judge Stephens would likely lead him to allow the 

admission of the child custody complaint.3 

20. The Court further finds that this opinion that Judge Stephens was likely 

to allow the admission of this evidence was a reasonable opinion of Mr. 

Collins and Mr. Klinkosum based upon their accurate perception of the 

State’s theory of prosecution for the second trial, their accurate 

understanding that the law permits such evidence for purposes other than 

merely proving facts alleged in the civil pleadings, the probative value of 

the evidence as it related to the State’s theory, their direct interaction 

with Judge Stephens, and their collective years of experience as criminal 

trial lawyers.    

21. According to Mr. Collins, whose testimony the Court finds to be credible, 

after Judge Stephens made the statement on December 16, 2011 that 

“there is nothing that would preclude any inquiry about this matter,” and 

defense counsel formed the opinion that the evidence at issue was likely to 

be admitted at trial, that the more urgent task for defense counsel was 

Mike Klinkosum’s task of “minimize the damage from it.” 

22. Mr. Klinkosum’s strategy for minimizing the damage of the wrongful 

death civil file was to “undermine this whole civil process, just to show 

that [they] were personal injury lawyers” and “to cast some bias into the 

                                                           
3 The State shared this view that the contents of the civil wrongful death file and the child custody complaint 

would be admissible at trial because they were referenced in the State’s opening statement on February 6, 2012 as 

a forecast of what the State believed the competent and admissible evidence in the case would be. 
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whole civil process.”  In preparation for implementing this strategy, Mr. 

Klinkosum spent a significant amount of time reviewing the civil files, 

and the attorney records relating thereto, and armed himself with 

extensive knowledge of details, like copying fees and parking fees charged 

by the personal injury lawyers against the Estate, as well as legal fees 

received by the lawyers, in an effort to discredit the reliability and work 

product of those lawyers.  Armed with this information, Mr. Klinkosum 

told Mr. Collins that “he was looking forward to cross-examining Jack 

Michaels,” one of the plaintiffs’ attorneys in the civil wrongful death 

action. 

23. In preparing for trial, neither Mr. Collins nor Mr. Klinkosum, nor any 

member of defendant’s trial team, became aware through research of N.C. 

Gen. Stat. 1-149 (“No pleading can be used in a criminal prosecution 

against the party as proof of a fact admitted or alleged in it”) or N.C. Gen. 

Stat. 15A-1222 (“The judge may not express during any stage of the trial, 

any opinion in the presence of the jury on any question of fact to be 

decided by the jury.”) 

24. Counsel for defendant did not file any pre-trial motions to limit the 

admission of the civil wrongful death file or the child custody complaint. 

25. The State’s view of the probative value of the civil wrongful death file and 

the child custody complaint was made clear in the State’s opening 

statement.  First, the State noted that everything the police learned was 
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learned without the help of defendant – a man whose pregnant wife was 

murdered in his home while their two-and-a-half year old daughter was 

also in the home.  “The information that [the investigators] were able to 

get was not through any information he provided, it was not through 

answering questions about any enemies Michelle Young may have, any 

problems she may have had, any things that might be missing from the 

house, any of the last conversations he may have had with her.”   (T.p. 

2638)   The State noted in opening not only did defendant give them no 

help, but he never called to ask about the status of the investigation.  Id.   

The State noted that defendant then restricted visitation between his 

daughter and Michelle’s sister and mother; and that when they fought 

him, he decided that “rather than answer questions, submit to a 

deposition[, rather] than talk about what questions were had about his 

activities, he gave up his daughter.” (T.p. 2639)  The State noted that 

there was also a civil suit filed for wrongful death alleging that defendant 

murdered Michelle; and that defendant, instead of responding to that 

lawsuit and those allegations, defaulted.  “He didn’t answer because that 

would have required him to submit to a deposition, to answer questions,” 

so “[i]nstead of responding to those allegations, he allowed a civil 

judgment to be entered against him.”  (T. pp. 2639-40) The State pointed 

out that the first time that defendant answered any questions about his 
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whereabouts and activities on the night of the murder was 1,693 days 

after the murder. 

26. In sum, the State was focusing on the significant new information 

available in the second trial that was not available in the first –

defendant’s testimony at the first trial.  A central theme of the State’s 

case in the second trial was that defendant’s prior testimony stood in 

stark contrast to the conduct of an innocent, bereaved husband; that his 

testimony could not be trusted; and that his lack of candor and 

cooperation was so acute that he was willing to forego entitlement to a 

$4.1 million insurance policy pay-out by allowing default judgment 

against him in the civil wrongful death action -- and as a result, not 

having sufficient funds to continue to maintain the custody battle for his 

daughter – all to avoid the prospect of having to submit to a sworn 

deposition or psychological examination.  

 

b. Evidence Admitted at Trial Regarding Civil Wrongful Death Action 

 

27. During the course of the second trial, the State called the Clerk of Court, 

Lorrin Freeman, for the purposes of eliciting testimony about the civil 

wrongful death file. 
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28. Prior to that testimony, counsel for the State and defendant met with 

Judge Stephens in chambers.  The conference in chambers was not 

recorded. 

29. Mr. Collins, during the chambers conference, “did the best I could to 

convince Judge Stephens to exclude this testimony, made my arguments, 

and he had a limiting instruction already prepared.  It wasn’t anything 

that we asked for or had any input into.  He did that on his own.  And my 

memory is that he told me that he was going to let this into evidence and 

that I could go outside and make my objections and let’s move on.  That is 

what we did.”  He further stated:  “I don’t recall exactly what my 

argument was, but it would have been something along the lines of this is 

just not fair.” 

30. Following that conference, Mr. Collins knew that further arguments 

would be futile – when asked “what did you interpret that Judge 

Stephens’ ruling was as far as the entire contents of that wrongful death 

file,” Mr. Collins testified: “I don’t know if I had an understanding other 

that this was coming in.” 

31. Once in the courtroom, Judge Stephens invited defendant to make a 

record of its objection: 

[The Court:]  The subject of the civil action that was filed, the 

wrongful death action, and the entry of judgment by default and the 

findings of the Court in that regard I believe are subjects to which 

the defendant has objections.   . . .  

[Mr. Collins:]  Your Honor, we object to the entire line of questioning 

about the wrongful death case . . . And we would cite basically Rule 
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403, that we believe that to the extent of it’s probative of anything 

that the danger of confusing, misleading, undue prejudice to the 

defendant substantially outweighs the probative value, and don’t 

wish to be heard further.    

. . .  

[The Court:]  . . . I do believe that the fact that an action was filed, 

that the action was filed by the estate . . . which will be named as 

the secondary beneficiary of $4 million of insurance in the event the 

primary beneficiary was disqualified, the fact that the primary 

beneficiary elected to be defaulted and in response to the wrongful 

death action and permitted by law for the Court to enter a judgment 

disqualifying him from benefiting from the death of Michelle Young 

may be a factor, that is, might be relevant to any number of matters 

that the jury has already heard and will hear and are considering, 

and so I do believe it’s relevant and I do believe that the probative 

value outweighs any prejudicial effect. . . . [The Court concluding its 

ruling by reciting the substance of its proposed limiting instruction]. 

[T.pp. 5046-47]. 

 

32. Thereafter, in the jury’s presence, the Clerk of Court testified as to the 

contents of the civil wrongful death file.   The actual papers contained in 

the civil file were not admitted into evidence. 

33. Prior to receiving this testimony, Judge Stephens provided a limiting 

instruction that instructed the jury on how it should consider evidence 

concerning civil litigation.  He instructed the jury about the process by 

which a civil action is filed, the grounds for a default judgment when a 

defendant fails to answer, and that when a defendant fails to answer: 

. . . for purposes of the civil case that’s been filed the allegations 

of the complaint under those circumstances, whether actually 

true or not, which have not been denied by the named defendant 

are deemed in the civil law to have been admitted for the 

purposes of allowing the plaintiff to have judgment entered in 

the plaintiff’s favor.  The entry of a civil judgment is not a 

determination of guilt by any court that the named defendant 

has committed any criminal offense. [T. pp. 5057-59] 
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34. The Clerk of Court then testified that the civil file contained the following 

information: 

a. A civil complaint filed October 29, 2008 and summons issued by the 

Clerk informing defendant that if no answer is filed the plaintiff 

will apply to the court for the relief demanded therein; [T.p. 5060-

61] 

b. Proof that defendant was served with the summons and complaint; 

[T.p. 5062-63] 

c. That a cause of action alleged in the complaint was for wrongful 

death, which was explained as “a claim that the defendant, 

according to the plaintiff, has caused or is the direct cause of the 

death of the individual whose estate is suing on behalf of;”[T.p. 

5063-64] 

d. That a second cause of action in the complaint was for 

determination that defendant was a “slayer” under the “slayer 

statute” and thereby disqualified from sharing in the estate of the 

deceased or life insurance proceeds arising from the deceased’s 

death; [T.p. 5064-65] 

e. That the complaint specifically alleged that defendant caused the 

death of Michelle Young and said that “[i]n the early morning hours 

of November 3rd, 2006 Jason Young brutally murdered Michelle 

Young at their residence;” [T.p. 5065] 
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f. That no answer or responsive pleading was filed by defendant; [T.p. 

5066] 

g. That the clerk entered default;[T.p. 5067] 

h. That a hearing for default judgment seeking declaration of Jason 

Young as the slayer under the slayer statute was set for December 

5, 2008 and defendant was given notice of that hearing; [T.p. 5068] 

i. That declaratory  judgment was entered as a result of that hearing 

and that the written judgment recited whatever was presented to 

the judge on that particular day and included information received 

from Wake County Sheriff’s Investigator Spivey; [T.p. 5070] 

j. That the judgment was signed by Judge Donald W. Stephens and 

the judgment declared that defendant unlawfully killed Michelle 

Young within the definition of the Slayer Statute in civil law; [T.p. 

5071]; 

k. That a second judgment was entered by Judge Osmond Smith for 

monetary damages in excess of $15 million. [T.p. 5072-74]; and 

l. That since the date the judgments were entered, no one on behalf of 

defendant has come to the Clerk and said “we didn’t know this was 

going on.”  [T.p. 5074]. 

35. Counsel for defendant made general objections twice during the course of 

this testimony – once when Ms. Freeman began testifying about the 

contents of the civil file, and once when the State asked whether the 
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default judgment was signed by a superior court judge and whether it 

declared defendant to be the “slayer” within the definition of civil law.   

Both of these objections were overruled by the Court. 

36. Thereafter, through cross-examination of Ms. Freeman, Mr. Klinkosum 

implemented the above-described strategic decision of counsel for 

defendant to seek to establish that the allegations made in the civil 

wrongful death action were unreliable and biased because the allegations 

were made by personal injury lawyers who had financial motives and who 

had not performed a thorough investigation of all of the facts. 

37. In furtherance of this strategy, Mr. Klinkosum elicited the following 

additional testimony from the Clerk of Court: 

a. The entry of default was sought and received approximately three 

days after the time for answering the complaint had expired [T.p. 

5078-79]; 

b. That the hearing to obtain a default judgment declaring defendant 

to be a “slayer” within the meaning of the “slayer statute” was 

schedule three days after the entry of default was entered by the 

Clerk [T.p. 5079]; 

c. That while the complaint alleged that defendant “brutally 

murdered his wife” it did not list anything about how defendant 

allegedly committed this act or anything about the investigation 
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that had occurred up to the date of the filing of the complaint. [T.p. 

5081]; 

d. That typically in actions such as this, persons who are sued hire an 

attorney [T.p. 5082]; 

e. That in connection with the motion for default judgment, affidavits 

were filed by the two attorneys, Paul Michaels and Jack Michaels, 

who represented the plaintiff in the civil action; 

f. That the affidavit of Jack Michaels [elsewhere referred to by his 

given name, “John Michaels”]  stated that prior to filing the action, 

he and Paul Michaels reviewed hundreds of pages of narrative 

reports prepared by law enforcement personnel during their 

extensive investigation of the murder of Michelle Young; 

g. That the affidavit further stated that the Wake County District 

Attorney’s office allowed plaintiff’s counsel access to the District 

Attorney’s investigative record and SBI lab reports and some items 

of evidence [T.p. 5084-85]; 

h. That copies of search warrants were  attached to the motion for 

default judgment [T.p. 5085-86]; 

i. That despite this investigation, the lawsuit itself did not make 

factual allegations as to what the plaintiffs’ attorneys saw that led 

them to move forward with their lawsuit [T.p. 5086]; 
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j. That after a monetary judgment was entered, in excess of $15 

million, assets of defendant could be seized and sold to satisfy the 

judgment [T.p. 5086]; 

k. That the plaintiff estate, as a result of the lawsuit, received 

insurance benefits [T.p. 5086-88] 

l. That the total insurance proceeds paid by Prudential Insurance 

Company for life and accident policies was $4,253,365.18 [T.p. 

5088]; 

m. That from this amount, the plaintiff’s attorneys in the civil action 

were paid $1,063,341.29 [T.p. 5089] 

n. That the plaintiff’s attorneys also claimed costs of $4,022.34 [T.p. 

5089]; and 

o. That the executrix of the Estate of Michelle Young received a 

commission of approximately $156,000 [T.p. 5089]. 

38. The State, through redirect examination, then sought to challenge the 

insinuation raised in cross-examination that the investigation performed 

by counsel in the civil action was unreliable, biased, or motivated by 

monetary gain.     

39. In redirect, the State elicited evidence from Ms. Freeman that the civil file 

also contained: 
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a. The medical examiner’s report of Michelle Young’s autopsy which 

reflected that she had suffered at least thirty blows and was 

strangled; [T.p. 5090] 

b. That Jack Michaels’ affidavit stated that the allegation made in the 

complaint that defendant had brutally murdered his wife was based 

upon his review of substantial amounts of evidence, including 

Investigator Spivey’s report, and that he, Jack Michaels, believed 

the allegation to be true and reflected in the evidence he reviewed; 

[T.p. 5091] 

c. That the investigative file reviewed by Jack Michaels and set out in 

the civil file contained images of shoe prints and still photos from 

Hampton Inn security video [T.p. 5091-92]; 

d. That defendant could have come and defended the civil action and 

stated the same things he testified to at his prior court testimony; 

[T.p. 5093]; 

40. In re-cross-examination of Ms. Freeman, Mr. Klinkosum read the entire 

text of Jack Michael’s affidavit, asking the witness to confirm each 

paragraph, and then asked whether anywhere the affidavit reflected any 

investigation of Mr. Michaels other than review of evidence and lab 

reports. [T.pp. 5094-96] 

41. During the jury charge, Judge Stephens gave the following instruction: 

I further instruct you there is evidence that tends to 

show that a civil complaint was filed in the Civil Superior 
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Court of Wake County against the defendant by Linda 

Fisher on behalf of the Estate of Michelle Young and that 

a civil summons was issued by the clerk of the court 

commanding the defendant to answer or otherwise 

respond to the allegations of that civil complaint within 

the time required by law. There is further evidence that 

tends to show that the defendant was timely served with 

these documents and that he did not file an answer or 

otherwise respond to the complaint and that a default 

judgment was entered against him by reason of that 

failure. 

As I previously instructed you, when a defendant in a 

civil action has been properly served with the civil 

summons and the civil complaint and fails to timely 

respond, upon motion of the plaintiff the Court is 

authorized to enter a civil judgment against the 

defaulting defendant. For purpose of the civil law, the 

allegations of the complaint which have not been denied, 

whether actually true or not, are deemed to be admitted 

for the purpose of allowing the plaintiff to have a civil 

judgment entered against the defendant. The burden of 

proof in a civil case requires only that the plaintiff satisfy 

the Court or the jury by the greater weight of the evidence 

that the plaintiff's claims are valid. This means that the 

plaintiff must prove that the facts are more likely than 

not to exist in the plaintiff's favor. When there is a 

default, that burden of proof is deemed in law to be met. 

The entry of a civil default judgment is not a 

determination of guilt by the Court that the named 

defendant has committed any criminal offense. 

[T.pp.5963-94] 

 

c. Evidence Admitted Regarding Child Custody Lawsuit 

42. The evidence concerning the child custody complaint filed by defendant’s 

mother-in-law, Linda Fisher and his sister-in-law, Meredith Fisher, was 

first adduced by defendant’s counsel in the cross-examination of Meredith 

Fisher. 
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43. During that cross-examination, Mr. Collins asked Meredith Fisher 

whether she and her mother had initiated the lawsuit in December 2008, 

and whether that lawsuit sought custody of the minor daughter of 

defendant and Michelle Young and a psychological examination of 

defendant. [T.pp. 2987-88] 

44. Mr. Collins also asked Ms. Fisher whether, in the lawsuit that had been 

verified by her, it was alleged that defendant had brutally murdered 

Michelle at their residence. Id. 

45. Mr. Collins then established, through Ms. Fisher, that this allegation was 

made prior to defendant’s arrest, prior to any criminal charges being made 

against defendant, and prior to any statement being made by defendant 

regarding the death of his wife.  Rather, Mr. Collins asked, and Ms. Fisher 

agreed, it was made after defendant had failed to respond to a request for 

a visitation schedule.  [T.pp. 2987-2989]. 

46. The State later called Michael Schilawski, the family law attorney who 

represented Meredith Fisher and Linda Fisher in the custody litigation.     

47. Mr. Schilawski testified about unsuccessful efforts of Meredith Fisher  

and Linda Fisher to arrange visits with the minor daughter of defendant 

and Michelle; that gifts sent to the daughter were returned unopened; 

that a demand letter had been sent by Mr. Schilawski after 18 months of 

consistent noncooperation of  defendant; that a consent visitation 

agreement had been drafted by Mr. Schilawski and circulated to 
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defendant’s family law attorney; and that after a period of no further 

progress, in December 2008, a Complaint and Motion for Psychological 

Examination was filed.  The complaint was admitted into evidence. [T.pp. 

5146-58] 

48. In that complaint, Mr. Schilawski testified, it was alleged that defendant 

brutally murdered Michelle, that Michelle was pregnant with defendant’s 

son at the time of the murder, and that their daughter was in the 

residence at the time of the murder.  The complaint also referenced the 

declaratory judgment entered just a few days prior to the filing of the 

custody complaint, wherein, by default, defendant was declared to have 

“willfully and unlawfully killed” Michelle. 

49. Mr. Schilawski testified that thereafter, in early 2009, defendant 

consented through his attorney to relinquishing custody of his daughter to 

Meredith Fisher and Linda Fisher. [T.pp. 5174-75] 

50. A consent child custody order was drafted to memorialize this resolution.   

Mr. Schilawski testified that paragraph 16 of the consent order stated 

that no further pleadings were to be required in the pending litigation, 

and that the parties waived the right to conduct discovery with respect to 

each other.  Mr. Schilawski testified that paragraph 16 was a paragraph 

that defendant wanted included in the consent order.  [T.p. 5176-77].4  

                                                           
4 The Consent Order was offered and received into evidence in  defendant’s first trial, although the custody 

complaint was not. 
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51. Finally, Mr. Schilawski was asked to described what might have been the 

regular course of discovery had the litigation progressed, and what kinds 

of issues or questions might have been asked of defendant.  Mr. 

Schilawski responded that he would have asked whether or not defendant 

brutally murdered in wife.  [T.p. 5179]. 

52. No objection was voiced by defendant’s counsel during the foregoing 

testimony. 

53. In cross-examination, Mr. Collins inquired of Mr. Schilawski how 

expensive a “full-blown custody hearing” might be, and that part of a 

lawyer’s duty to a client was to give advice on the expense of anticipated 

litigation so that the client could make a decision as to whether they 

wanted to pay for that or not.  [T.p. 5187].  He also asked whether, given 

the fact that a default judgment had been entered against defendant in 

the wrongful death action, it would be “extremely unlikely for him to have 

gotten custody” in a custody hearing. [T.p. 5188] 

54. As with the admission of the civil wrongful death action, defendant’s 

counsel, in their preparation for trial, had formed an opinion, based upon 

Judge Stephens’ comments at the December 16, 2011 hearing, that Judge 

Stephens was likely to allow the admission of the child custody complaint 

under a similar analysis that the Judge had forecast with respect to the 

civil wrongful death action.  This opinion was a reasonable opinion of Mr. 

Collins and Mr. Klinkosum based upon their accurate perception of the 
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State’s theory of prosecution for the second trial, their accurate 

understanding that the law permits such evidence for purposes other than 

merely proving facts alleged in the civil pleadings, the probative value of 

the evidence as it related to the State’s theory, their direct interaction 

with Judge Stephens, and their collective years of experience as criminal 

trial lawyers.    

55. Counsel further believed that the allegations contained in the custody 

complaint would be harmful to their client’s case. 

56. As such, defendant’s attorneys’ strategic focus, after the December 16, 

2011 hearing, was on minimizing the prejudicial impact. 

57. Mr. Collins’ strategic decision to broach the subject of the custody 

litigation early in the trial through cross-examination of Ms. Fisher, prior 

to the State calling Mr. Schilawski, and his cross-examination of Mr. 

Schilawski, were consistent with and in furtherance of that strategy: he 

“believed that that complaint was coming in no matter what [he] did, so 

[he] sought to minimize it.”    

58. In preparing for trial, neither Mr. Collins nor any other person on 

defendant’s legal team became aware through research of N.C. Gen. Stat. 

1-149 (“No pleading can be used in a criminal prosecution against the 

party as proof of a fact admitted or alleged in it”). 
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Conclusions of Law 

59. In his Motion for Appropriate Relief, as amended, defendant alleges a 

number of errors and omissions of counsel relating to admission of the 

civil wrongful death action and the child custody action, and evidence 

relating thereto, that he contends rise to the level of ineffective assistance 

of counsel requiring a new trial in this matter.   He asserts that the errors 

or omissions were: 

a. With respect to the civil wrongful death action: 

(i) Failure to adequately investigate by reviewing the court file 

and researching its inadmissibility entirely and in its various parts, 

having been alerted that the State intended to introduce the entire file 

and that the judge was not aware of grounds for exclusion.  

(ii) Failure to suggest recusal in light of the trial judge’s 

suggestion it would not be appropriate for him hear the civil matter 

and then preside at the criminal trial.  

(iii) Failure to file a pretrial motion in limine to exclude the 

evidence, entirely and in its various parts. 

(iv) Failure to request voir dire of Clerk Lorrin Freeman to give 

the trial court an opportunity to consider her testimony and establish 

the parameters of relevance, admissibility and undue prejudice.  

(v) Inadequate broadside objection to the entire evidence on the 

sole basis of N.C. Rule Ev. 403 without any supporting argument.  

(vi) Failure to object to and/or move to strike the evidence, 

entirely and in its various parts, on specified grounds including: Lack 

of relevance; Undue prejudice; Inadmissible judicial opinion on 

material issues of fact; Inadmissible opinion on guilt of the accused; 

Inadmissible judgments; Inadmissible pleadings; Inadmissible hearsay 

not within any exception; Inadmissible evidence of and comment upon 

the defendant’s silence upon the advice of counsel in the face of formal 

accusations of murder; Inadmissible hearsay not within any exception; 

and Lack of foundation for Ms. Freeman’s opinion testimony on legal 

matters;  

(vii) Eliciting additional testimony on cross-examination of Ms. 

Freeman (including affidavits of civil attorneys and lead detective) that 

was prejudicial to the defense, that was in significant respects 

inadmissible had it been offered by the State, and that opened the door 
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to additional such prejudicial and otherwise inadmissible  testimony on 

redirect.  

(viii) Failure to object to jury instructions that insufficiently 

limited the jury’s consideration of the evidence and improperly allowed 

the civil defaults to be considered as substantive evidence of guilt, i.e., 

admissions, outside the scope of the privilege against self-

incrimination. 

(ix) Failure to preserve de novo appellate review of the legal 

admissibility of any of the evidence on any ground, allowing, at most, 

appellate review for plain error and for abuse of discretion under Rule 

403 with relevance conceded. 

 

  (b) With respect to the child custody civil action: 

(i) Failure to adequately investigate by reviewing the court file 

and researching its inadmissibility entirely and in its various parts. 

(ii) Failure to file a pretrial motion in limine to exclude the 

evidence, entirely and in its various parts. 

(iii) Eliciting testimony on cross-examination of Meredith Fisher 

that was prejudicial to the defense, not otherwise admissible, and that 

opened the door to additional such evidence.  

(iv) Failure to object and/or move to strike court documents and 

related testimony of Michael Schilawski, entirely and in its various 

parts, on specified grounds including:  Lack of relevance; Undue 

prejudice; Inadmissible opinion on guilt or innocence of the accused; 

Inadmissible judgments; Inadmissible pleadings; Inadmissible hearsay 

not within any exception; Inadmissible evidence of and comment upon 

the defendant’s silence in the face of formal accusations of murder;  

and Inadmissible hearsay not within any exception.  

(v) Failure to request an effective limiting/curative instruction 

regarding evidence and the purpose for its admission. 

(vi) Failing to preserve de novo appellate review of the 

admissibility of any of the evidence. 

 

60. Defendant contends that as a result of these errors, he was convicted in 

violation of the Sixth Amendment of the United States Constitution which 

vests persons charged with crimes the right to the assistance of counsel.   

61.  The right to assistance of counsel implies the right to effective assistance.   

See, e.g., McMann v. Richardson, 397 U.S. 759, 771 (1970).    The Supreme 
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Court has explained that in giving meaning to this requirement courts 

must be guided by its purpose – “to ensure a fair trial” – and therefore the 

“benchmark for judging any claim of ineffectiveness must be whether 

counsel’s conduct so undermined the proper functioning of the adversarial 

process that the trial cannot be relied on as having produced a just 

result.”  Strickland v. Washington, 466 U.S. 668, 686 (1984).   

62. To establish that he was convicted in violation of his right to effective 

counsel, a defendant must satisfy both prongs of the two part test 

articulated in Strickland, supra.   This test is rigorous and highly 

demanding.   Lindstadt v. Keane, 239 F.3d 191, 199 (2d Cir., 2001); 

Kimmelman v. Morrison, 477 U.S. 365, 382 (1986).   To satisfy it, a 

claimant must show both that “counsel’s performance was deficient” and 

that the “deficient performance prejudiced the defense.”  Strickland, 466 

U.S. at 687.  Each essential fact in support of this claim must be proven 

by defendant by a preponderance of the evidence.  N.C. Gen. Stat. 15A-

1420(c)(5). 

63. As to the first prong, to determine whether an attorney’s conduct was 

deficient, “the court must . . . determine whether, in light of all the 

circumstances, the identified acts or omissions were outside the wide 

range of professionally competent assistance.”  Strickland, 466 U.S. at 

690.  
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64. There is a “strong presumption” that counsel’s representation is within 

the “wide range” of reasonable professional assistance. Id. at 689.  “The 

defendant must overcome the presumption that, under the circumstances, 

the challenged action might be considered sound trial strategy.  There are 

countless ways to provide effective assistance in any given case.  Even the 

best criminal defense attorneys would not defend a particular client in the 

same way.” Id. (Citations omitted).    The question is “whether counsel 

made errors so fundamental that counsel was not functioning as the 

counsel guaranteed by the Sixth Amendment.”  Id. at 687.  See further, 

e.g. State v. Goss, 361 N.C. 610, 623 (2007); State v. Al-Bayyinah, 359 N.C. 

741, 752 (2005); State v. Campbell, 359 N.C. 644, 690-91 (2005); State v. 

Gainey, 355 N.C. 73, 112-13 (2002). 

65.  As to the second prong, to establish that he was “prejudiced” by his 

attorney’s deficient performance, a claimant must “show that there is a 

reasonable probability that, but for counsel’s unprofessional errors, the 

result of the proceeding would have been different.” Strickland at 694.   A 

“reasonable probability” in this context is one that “undermines confidence 

in the outcome.”  Id.  The "reasonable probability standard" places a 

burden on a defendant to show more than that "the errors had some 

conceivable effect on the outcome of the proceeding[,]" but "[o]n the other 

hand, we believe that a defendant need not show that counsel's deficient 

conduct more likely than not altered the outcome in the case." Id at 693.   
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The North Carolina Supreme Court has characterized this standard as "a 

probability sufficient to undermine confidence in the outcome." State v. 

Allen, 360 N.C. 297, 316, 626 S.E.2d 271, 286 (2006) 

66. Surmounting Strickland’s high bar “is never an easy task;” and because 

an ineffective assistance claim “can function as a way to escape rules of 

waiver and forfeiture and raise issues not presented at trial . . . the 

Strickland standard must be applied with scrupulous care, lest ‘intrusive 

post-trial inquiry’ threaten the integrity of the very adversary process the 

right to counsel is meant to serve.”  Harrington v. Richter, 562 U.S. 86 

(2011).   

67. Here, at the heart of defendant’s motion, is the assertion that civil 

pleadings and judgments, and allegations, findings and conclusions 

contained therein, are inadmissible in criminal proceedings.    “Had trial 

counsel researched the issue,” defendant alleges, “counsel could have 

readily ascertained that the State was barred from offering this evidence.”    

Virtually all of the errors defendant alleges are derived from this 

assertion – defendant asserts the failure to properly argue, the failure to 

file pretrial motions, the failure to note various objections, and the 

development of ill-informed strategies were all based upon this alleged 

misapprehension of the law. [Defendant’s Motion for Appropriate Relief, ¶ 

27].  
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68. There is no doubt that counsel for defendant failed to make themselves 

aware, through research or consultation with other experienced 

practitioners in the field,  of several pertinent legal grounds to challenge 

the admission of the contents of the civil wrongful death action or the 

child custody action.    Among other things, defendant’s counsel failed to 

make themselves aware of N.C. Gen. Stat.  1-149 (“No pleading can be 

used in a criminal prosecution against the party as proof of a fact 

admitted or alleged in it”) or N.C. Gen. Stat. 15A-1222 (“The judge may 

not express during any stage of the trial, any opinion in the presence of 

the jury on any question of fact to be decided by the jury.”)  Further, there 

is no doubt that, by not making themselves aware of this law, counsel did 

not assert timely objections to the admission of this evidence, and 

consequently, did not preserve certain arguments for appeal.5 

69. However, rather than addressing whether these failures amount to errors 

so fundamental that counsel was not functioning as the counsel 

guaranteed by the Sixth Amendment, the Court first considers the second 

prong of the Strickland analysis – whether defendant has shown “that 

                                                           
5 See  State v. Young, 386 N.C. 188, 204 (2015)( “We do not, however, believe that defendant properly 

preserved his challenge to the admission of any of the challenged evidence on the basis of N.C.G.S. § 

1-149 for purposes of appellate review. In addition, we do not believe that defendant properly 

preserved his challenge to the admission of evidence concerning the child custody complaint for 

purposes of appellate review on any grounds.) 
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there is a reasonable probability that, but for counsel’s unprofessional 

errors, the result of the proceeding would have been different.” Id at 694.6   

70. First, the failure to assert proper objections, or even the failure to object 

at all, to evidence offered at a jury trial does not necessarily equate to 

“prejudice” rising to the level to establish an inefficient assistance of 

counsel claim.     See, e.g., State v. Beaver, 785 S.E.2d 186 (N.C. Ct. App., 

2016) (“Even if defense counsel's failure to object to [the witness’s] 

testimony amounted to a deficient performance so serious that counsel 

was not functioning as the counsel guaranteed to Defendant by the Sixth 

Amendment, Defendant has failed to meet the second prong of Strickland: 

showing the deficient performance was so serious as to deprive the 

defendant of a fair trial, a trial whose result is reliable." (Citations 

omitted)). 

71. Rather, in order to properly evaluate the degree of prejudice, if any, 

resulting from the failure of counsel to assert appropriate objections to 

proffered evidence, this  court now  undertakes a two-step analysis:  first, 

the court closely examines the evidence that defendant contends should 

have been challenged through objection and the legal basis for the 

                                                           
6 There is no requirement that the analysis begin with the first prong of Strickland.  Our Supreme 

Court has noted that defendants who seek to show ineffective assistance of counsel must satisfy both 

prongs: "[I]f a reviewing court can determine at the outset that there is no reasonable probability 

that in the absence of counsel's alleged errors the result of the proceeding would have been different, 

then the court need not determine whether counsel's performance was actually deficient." State v. 

Braswell, 312 N.C. at 563, 324 S.E.2d at 249. 
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objections that defendant asserts should have been made, and tests those 

objections against prevailing law to determine whether the objections 

would have been sustained by the trial court; and second, after sifting the 

evidence as described in the first step, the court examines the evidence 

that remains – namely evidence that, had a proper objection been made, 

would have likely been excluded by the trial court – and reviews that 

evidence to determine whether it is sufficient to meet defendant’s burden 

of showing that there is a reasonable probability that, but for counsel’s 

errors in allowing the admission of this evidence, the result of the 

proceeding would have been different. 

72. Fortunately, the trial court’s job to sift through the evidence to test 

whether, had objections been made, prevailing law would compel those 

objections to be sustained, is greatly aided by the North Carolina Supreme 

Court’s thorough opinion in this very case.  State v. Young, 368 N.C. 186.   

73. Defendant’s motion for appropriate relief is premised upon the assertion 

“that evidence about civil pleadings, a criminal defendant’s failure to 

answer civil allegations, the entry of a civil judgment is inadmissible in 

criminal proceedings.”  The State, defendant contends, “was barred from 

offering this evidence.”    [Defendant’s Motion for Appropriate Relief, ¶ 20]     

74. However, this premise that civil pleadings under all circumstances are 

inadmissible, is flawed.       There is no mandatory exclusion of civil 

pleadings and judgments, whether under N.C. Gen. Stat. 1-149 or 
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otherwise.   As explained by the Supreme Court in State v. Young, if an 

objection is lodged to the admissibility of civil pleadings or judgments, “a 

trial court  . . .  must determine whether there is a permissible purpose for 

which the evidence in question can be admitted, with the ultimate issue 

being whether the evidence is relevant for some purpose other than 

proving the same facts found, admitted, or alleged in the civil proceeding 

in question.”  368 N.C. 186, 207(Emphasis added).7 

75. The Supreme Court further explained:  “our decisions construing N.C.G.S. 

§ 1-149 clearly prohibit the admission of civil pleadings or judgments for 

the purpose of proving the facts alleged, admitted, or found in those 

documents. . . . On the other hand, in State v. McNair, 226 N.C. 462, 38 

S.E.2d 514 (1946), we recognized that a party's decision to seek the 

admission of a civil judgment in a criminal case does ‘not necessarily use 

the pleading as proof of any fact therein alleged,’ id. at 464, 38 S.E.2d at 

516, and stated that the admissibility of a civil pleading in a criminal trial 

hinges on the purpose for which the challenged evidence is offered, id. at 

463-64, 38 S.E.2d at 516.”  368 N.C. at 208 (Emphasis added). 

76. The foregoing rule, namely that the admissibility of civil pleadings 

depends upon whether the purpose for that evidence is one other than 

proving the facts alleged therein --  is a standard that is familiar to trial 

                                                           
7 The Supreme Court further noted that this analysis applies not only to the civil 

pleadings and judgments themselves, but also to “admissibility of evidence relating to” 

those pleadings and judgments as well.  Id. at 205. 
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judges and trial counsel alike. It is similar to inquiry that must be made 

under Rule of Evidence 404(b) to determine whether evidence of prior acts 

is admissible for a purpose other than propensity; and similar to the 

inquiry that must be made under Rules of Evidence 802 and 803 to 

determine whether an out-of-court statement is being offered for the truth 

of the matter asserted or for some non-hearsay purpose. 

77. It is this very rule –the discernment of whether the civil pleadings were 

being offered solely for the purpose of proving facts alleged therein, or for 

a proper purpose -- that Mr. Collins felt that Judge Stephens articulated 

as early as the December 16, 2011 pretrial hearing.   Mr. Collins testified:  

Q:  “And the result of that hearing was that Judge Stephens said I 

believe this to be relevant for some purposes?”   

A: “Yes.”  

And, as a result of the discernment by Judge Stephens of this rationale, 

and Mr. Collins’ understanding of the basis of his ruling, Mr. Collins 

formed an opinion that Judge Stephens believed that a proper purpose for 

admission of the evidence existed and it would likely be admitted.   Mr. 

Collins then turned his attention to developing a Rule 403 objection and 

Mr. Klinkosum turned his attention to the mitigating the evidence.    

78. Likewise, during trial, this discernment between whether the civil 

pleadings were offered for permitted purposes other than for the sole 

purpose of proving facts alleged in the civil claims was the basis 
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articulated by Judge Stephens when he ruled that the civil pleadings 

“might be relevant to any number of matters that the jury has already 

heard and will hear and are considering.” [T.p. 5047] 

79. The admission of the civil pleadings was consistent with the Supreme 

Court’s explanation of N.C. Gen. Stat. 1-149 – the civil pleadings and 

evidence relating thereto was probative for impeachment purposes of 

defendant’s testimony at his first trial, to discredit his alibi, and to raise 

questions concerning defendant’s conduct in the several years following 

the murder. 

80. The Supreme Court noted that no objection had been lodged to the 

admission of the civil pleadings regarding the child custody complaint. 

Young, 386 N.C. at 210, fn. 11. 

81. However, had such an objection been lodged, the same analysis would 

apply.   N.C. Gen. Stat. 1-149 is not a bar to the child custody pleadings – 

it only is a bar if the child custody pleadings were offered solely for the 

purpose of proving the facts alleged therein.   Here, as with the civil 

wrongful death pleadings, the child custody pleadings were offered for a 

proper purpose:  the evidence that defendant was willing to forgo custody 

of his daughter to avoid giving deposition testimony under oath or 

submitting to a psychological examination undermines the credibility of 

defendant’s statement at the first trial and is conduct that a jury might 
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conclude is inconsistent with that of an innocent and bereaved husband 

and father. 

82. The failure of counsel to lodge an objection, or to lodge incomplete 

objections, to otherwise admissible evidence is not ineffective assistance of 

counsel.  State v. Raines, 362 N.C. 1, 18 (2007)(“Because we hold that the 

evidence complained of was inadmissible even if defense counsel had 

objected, we reject defendant’s claim of ineffective assistance of counsel as 

defendant cannot show prejudice.”) 

83. The Supreme Court, in its opinion, also analyzed the issue of whether the 

trial court erroneously admitted the civil wrongful death pleadings in 

violation of Rule 403 – namely whether the trial court abused its 

discretion when it found that the probative value of the pleadings 

outweighed the danger of unfair prejudice or confusion of the issues.    On 

this topic, the Supreme Court’s careful analysis is instructive on the topic 

of defendant’s claim of ineffective assistance of counsel as well.  

84. The Supreme Court held: “This Court has repeatedly upheld the 

admission of evidence concerning a defendant's actions after the 

commission of a crime on the theory that such evidence was relevant to 

the issue of whether the defendant committed the crime in 

question.” See State v. McDougald, 336 N.C. 451, 457, 444 S.E.2d 211, 215 

(1994).  Id. at 212. 



41 

 

85. Quoting further: “The strategy employed by the State in defendant's 

second trial included an attempt to demonstrate that the alibi evidence 

that defendant presented at the first trial was false. As part of that 

process, the State attempted to demonstrate that defendant had 

attempted to ‘sandbag’ the prosecution by waiting until after he had heard 

the State's evidence before offering up his own version of what had 

happened, thereby gaining for himself the opportunity to provide an 

explanation for all of the incriminating evidence that the State had 

amassed against him. The admission of evidence that, at a substantial 

economic cost, defendant allowed the entry of a default judgment against 

himself in the wrongful death and declaratory judgment action rather 

than offering up a defense and subjecting his account of the events of 2 

and 3 November 2006 to scrutiny by others, including agents of the State, 

in that proceeding did tend to bolster the validity of the State's attack 

upon the credibility of defendant's alibi. As a result, we are unable to say 

that the evidence concerning defendant's response to the wrongful death 

and declaratory judgment action that the trial court admitted at 

defendant's second trial had no probative value in light of the fact that the 

credibility of a defendant's account of what happened is always of 

significant interest to jurors.” Id. at 212-13. (Emphasis added). 

86. Quoting further: “We recognize that the admission of evidence that 

defendant failed to respond to the allegations advanced against him in the 
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wrongful death and declaratory judgment action posed a significant risk of 

unfair prejudice to defendant. This risk of unfair prejudice was heightened 

by the fact that the trial court had heard the estate's motion for the entry 

of a default judgment in the declaratory judgment action and found that 

defendant had ‘unlawfully’ killed Ms. Young. In recognition of this risk, 

the trial court explicitly instructed the jury concerning the manner in 

which civil cases are heard and decided, the effect that a failure to 

respond has on the civil plaintiff's ability to obtain the requested relief, 

and the fact that ‘[t]he entry of a civil judgment is not a determination of 

guilt by any court that the named defendant has committed any criminal 

offense.’ As a result of the fact that the jury is presumed to have followed 

the trial court's instructions, State v. Tirado, 358 N.C. 551, 581, 599 

S.E.2d 515, 535 (2004) (citation omitted), cert. denied. 544 U.S. 909, 125 S. 

Ct. 1600, 161 L. Ed. 2d 285 (2005), the record reflects that the trial court 

took action that is presumed to have been effective to protect defendant 

against the exact harm about which he expresses concern.” Id. at 213-14. 

(Emphasis added). 

87. The Supreme Court concluded:  “In view of the fact that the evidence 

concerning defendant's response to the wrongful death and declaratory 

judgment action had material probative value and the fact that the trial 

court recognized and made a serious attempt to address the risk of unfair 

prejudice that would inevitably flow from the admission of that evidence, 
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we cannot conclude that the trial court erred in determining that the risk 

of unfair prejudice resulting from the introduction of the challenged 

evidence did not substantially outweigh its probative value.” Id at 214.  

The Supreme Court then concluded that the challenge to the admission of 

evidence concerning the wrongful death and declaratory judgment 

complaint and judgments as violative of N.C.G.S. § 8C-1, Rule 

403 “lack[ed] merit”  Id. at 204.. 

88. This analysis by the Supreme Court is instructive for the “prejudice 

prong” of defendant claim of ineffective assistance of counsel for two 

reasons.   First, the Rule 403 analysis conducted by the Supreme Court 

bolsters the conclusion that the civil pleadings were probative for a 

purpose other than merely proving the facts alleged therein, and therefore 

were admissible. 

89. Second, and must notably, the Supreme Court’s analysis also considers 

the “prejudicial effect” of the evidence, and found that in light of the 

“serious attempt to address the risk of unfair prejudice” made by the trial 

court, the admission of the evidence relating to the civil pleadings was not 

unfairly prejudicial and protected defendant against the “exact harm” 

about which he expresses concern.  Id. at 214. 

90. This conclusion of the Supreme Court—that the admission of the evidence 

was not unfairly prejudicial—undercuts the argument of defendant in his 

motion for appropriate relief:  in order to prevail on his ineffective 
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assistance of counsel claim, he must show by a preponderance of evidence 

that he was prejudiced by his attorney’s deficient performance and that, 

but for counsel’s unprofessional errors, the result of the proceeding would 

have been different.” Strickland at 694.   This defendant cannot do;  the 

Supreme Court has already determined that the civil pleadings were 

admissible, were probative for purposes of impeaching defendant’s 

testimony at his first trial, challenging his alibi, and questioning his 

conduct in the years following the murder, and that any undue prejudice 

of the evidence to defendant was outweighed by its probative value. 

91. In sum, with respect to defendant’s claim of ineffective assistance of 

counsel premised upon the failure of counsel to research or properly object 

to the admission of civil pleadings (both the wrongful death action and the 

custody action), this court must conclude that defendant has failed to 

meet his burden under the second prong, the prejudice prong, of 

Strickland.   Specifically, the Court concludes that: 

a. Had defendant’s counsel properly and thoroughly researched the 

admissibility of the civil pleadings in this criminal proceeding, and 

had defendant’s counsel noted more complete and comprehensive 

objections thereto, those objections would be properly denied 

because the civil pleadings were admissible for proper purposes 

other than to prove merely the facts alleged therein; and 
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b. The admission of the civil pleadings was not unfairly prejudicial to 

defendant, particularly in light of the court’s limiting instruction, 

and therefore defendant cannot establish that he was prejudiced by 

their admission.  

92. Defendant also argues that his counsel should have asserted hearsay 

objections to the contents of the civil pleadings.   The Court concludes that 

this argument has no merit, and that hearsay objections, had they been 

made, would have been properly overruled.   As explained in detail above, 

the contents of the civil files were not offered to establish the truth of the 

pleadings, but rather for the non-hearsay purpose of explaining what 

defendant did, or did not do, in response thereto. See, generally, N.C. 

Rules of Evidence, Rule 801(c)). 

93. Alternatively, defendant argues that his counsel should have more 

vigorously sought to limit the extent to which the contents of the civil 

pleadings were allowed either through voir dire and seeking limiting 

instructions about the scope of permitted testimony of the State’s 

witnesses, and his counsel should have refrained from raising prejudicial 

details from the civil files themselves through their cross-examination of 

the State’s witnesses.   

94. Indeed, the North Carolina Supreme Court recognized this as a separate 

concern:  “The extent to which evidence has probative value and the 

extent to which evidence may be admitted for a particular purpose are two 
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different, albeit related, questions. As a result, even if, as defendant 

vigorously contends, the State intended for the jury to draw an inference 

that is forbidden by N.C.G.S. § 1-149 based upon the introduction of 

evidence concerning defendant's response to the wrongful death and 

declaratory judgment action, the proper manner in which to address that 

problem would have been for defendant to have lodged an appropriate 

objection and to either obtain a favorable ruling with respect to that issue 

or to properly preserve that issue for purposes of appellate review.” 

95. However, the extent to which the contents of the civil files were placed 

before the jury was a strategic decision of the defense.   As Mr. Collins 

testified, following the December 16, 2011 hearing and defense counsels’ 

opinion that the civil pleadings would likely be admitted at the trial, Mr. 

Klinkosum undertook the urgent task of “minimiz[ing] the damage from 

[the contents of the civil files].”  The strategy that Mr. Klinkosum 

employed for minimizing the damage of the wrongful death civil file was 

to “undermine this whole civil process, just to show that [they] were 

personal injury lawyers” and “to cast some bias into the whole civil 

process.” 

96. In pursuance of that strategy, it was through cross-examination of the 

Lorrin Freeman  conducted by Mr. Klinkosum that the affidavit of Jack 

Michaels was read to the jury to demonstrate bias and the absence of a 

thorough investigation by the personal injury lawyers, and through cross-
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examination that the door was opened to the State’s further inquiry into 

the detailed and voluminous investigatory materials reviewed by those 

lawyers – evidence that, in hindsight, defendant now contends was 

prejudicial. 

97. Likewise, with respect to the child custody complaint, it was through 

cross-examination of Meredith Fisher that Mr. Collins first brought out 

the child custody complaint and its allegations that defendant had 

brutally murdered his wife, in an effort to mitigate that evidence by 

showing that it was an unsubstantiated allegation made in response to 

the ongoing child visitation dispute and not the result of any meaningful 

investigation by Ms. Fisher.  Defendant now contends, in hindsight, that 

his counsel should not have broached this topic first. 

98. Once defendant’s counsel were convinced that the contents of the civil files 

would be admitted by the trial judge, their strategic tactics to mitigate the 

harm to their client’s case by seeking to inject bias or otherwise impeach 

that evidence cannot be second-guessed through a motion for appropriate 

relief for ineffective assistance of counsel.   “A fair assessment of attorney 

performance recognizes that every effort be made to eliminate the 

distorting effects of hindsight.”  Strickland, 466 U.S. at 689. “Ineffective 

assistance of counsel claims are not intended to promote judicial second-

guessing of strategy as basic as the handling of a witness.”  State v. Allen, 

233 N.C. App. 507, 510 (2014).  
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99. As succinctly stated by the 11th Circuit Court of Appeals, quoting the  

United States Supreme Court:  

We presume that the lawyer is competent to provide the 

guiding hand that the defendant needs.” U.S. v. Cronic, 466 

U.S. 648 (1984) . . . .  We have recently noted:"[C]ounsel will 

not be deemed unconstitutionally deficient because of 

tactical decisions." There is a strong presumption that 

counsel's performance was reasonable and adequate, with 

great deference being shown to choices dictated by 

reasonable strategy. "The presumption of reasonableness is 

even stronger when we are reviewing the performance of an 

experienced trial counsel." To overcome this presumption, 

the petitioner "must establish that no competent counsel 

would have taken the action that his counsel did take." 

Michael v. Crosby, 430 F.3d 1310, 1320 (11th Cir. 2005) 

(citations omitted)(emphasis added).  

100. For this reason, the Court concludes that defendant’s claim of 

ineffective assistance of counsel premised upon his counsel adducing 

evidence, through cross-examination, that he now believes to have been 

prejudicial cannot stand because counsels’ decision on how to best cross-

examine adverse witnesses must be given the strong presumption of 

reasonableness.  These strategic mitigation tactics cannot be viewed as 

outside of the “wide range of professionally competent assistance.”  

Strickland, 466 U.S. at 690.  

101. Finally, our courts have repeatedly held that where the evidence 

of guilt is strong, errors by counsel rarely rise to the level sufficient 

to meet a defendant’s burden of succeeding in a claim of ineffective 

assistance of counsel.   See, generally, State v. Steele, 201 N.C. App. 
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689, 698 (2010).  Although, in this case, the evidence of defendant’s 

guilt was largely circumstantial, the State presented detailed and 

comprehensive evidence of defendant’s motive, means and 

opportunity to commit the murder of his wife.    

102. Defendant, in his argument in support of his motion for 

appropriate relief, points to the first trial, and the 8 votes for not 

guilty, and compares that with the second trial, which he contends 

was largely based upon the same evidence as the first – with the 

exception of the civil pleadings that he asserts were erroneously 

allowed before the jury by his counsels’ errors.  The different result, 

defendant contends, is evidence of the prejudicial effect of the 

admission of the civil pleadings and his counsels’ errors. 

103. This comparison of the two trials is overly simplistic because it 

neglects one critical difference – namely the testimony of defendant 

given in the first trial, after the State rested, which became a 

centerpiece of the State’s case in the second trial.    Because 

defendant testified at the first trial (and not at the second), the 

State was able to develop compelling evidence that defendant’s first 

public statement, made 1,693 days after the murder and after he 

had reviewed all of the State’s evidence against him through 

discovery and trial, was one of a guilty man who murdered his wife 

rather than a man who loved his wife. It was a statement that the 
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State could impeach and to use to raise doubt about defendant’s 

alibi.  It allowed the State to argue, in closing:  “he gives a 

statement that he loves his wife, then maybe you should consider 

that about his honesty, his honesty not only to Michelle but his 

honesty about what was going on.” [T. pp. 5898-99] 

104. Because of the strong circumstantial evidence establishing 

defendant’s guilt, the impeachment of his alibi, and the evidence of 

defendant’s conduct following the murder, the Court concludes that 

the errors of counsel were not sufficiently prejudicial to support the 

relief now sought by defendant. 

105. Thus, in summary, after careful review of the record and 

arguments, the Court finds and concludes that defendant’s motion 

for appropriate relief on the grounds of ineffective assistance of 

counsel must be denied.  The Court is persuaded and therefore 

concludes that objecting to the admission of the civil pleadings 

evidence on different and more comprehensive grounds would not 

have affected the Court’s ruling or the outcome of the proceedings.   

The Court is persuaded and therefore concludes that the strategy 

for mitigating of the challenged evidence by defendant’s counsel 

was not error.   The Court is persuaded and therefore concludes 

that substantial evidence of the guilt of defendant was presented by 

the State at trial, and that defendant has not met his burden of 
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establishing that but for counsels’ unprofessional error, the result of 

the proceedings would have been different.  Strickland, 466 U.S. at 

694.     Stated otherwise, considering the totality of the 

circumstances set out in the record and the errors alleged by 

defendant, the Court concludes that there is not a reasonable 

probability that but for those errors, the jury verdict would have 

been different such that it undermines confidence in the outcome of 

the trial.  See Allen, 360 N.C. at 316.   

106. Having failed to satisfy the rigorous and highly demanding 

requirements of the Strickland test, defendant’s claim of ineffective 

assistance of counsel fails, and the relief he seeks of a new trial is 

therefore denied.  

For the foregoing reasons, defendant’s motion for appropriate relief 

is DENIED. 

So ORDERED, this the 29th day of August, 2017. 

 

           

    ________________________________________ 

    Paul C. Ridgeway, Superior Court Judge 

 

 


